EVERSHEDS
SUTHERLAND

me Committee

OF

Annuity Insurers

www.annuity-insurers.org
MEMORANDUM

To: U.S. Securities and Exchange Commission
From: The Committee of Annuity Insurers

Date: March 3, 2025

Re: Regulatory Modernization and Other Initiatives

This memorandum summarizes certain regulatoryainies relating to registered insurance products
that the Committee of Annuity Insurers (the “CAbglieves deserve prominent places on the
Securities and Exchange Commission’s (the “Comamssor “SEC”) regulatory agenda. These
important initiatives will streamline and modernibe current SEC regulatory framework applicable
to regulated insurance products that uniquely pl@vetail investors with valuable insurance
benefits and guarantees. In doing so, these inggtvill facilitate the continued growth of the
annuity and life insurance market, foster prodoabiation, mitigate unnecessary regulatory
burdens, and improve the investor experience.

These initiatives are grouped below into two catego (i) continued initiatives, where the CAl
intends to push forward certain unresolved isshiaswere previously raised with the Commission
and the staff in the SEC’s Division of Investmeramdgement (the “IM staff’), and (ii) new
initiatives, which mainly focus on modernizing tfegulation of variable insurance contracts under
the Investment Company Act of 1940 (the “1940 AcThe CAI strongly believes that
implementation of these initiatives will be verynledicial for investors, life insurance companies,
and the insurance markets, and therefore meribmipent place on the Commission’s regulatory
agenda.

The Committee of Annuity Insurers

The CAl is a coalition of life insurance companifiesned in 1981 to address legislative and
regulatory issues relevant to the annuity induatrgt to participate in the development of federal
policy with respect to securities, regulatory, &dissues affecting annuities. The CAIl's 33

member companies represent approximately 80% cdrihaity business in the United Statésor

over 40 years, the CAI has been actively involvedhaping and commenting upon many aspects of
the Commission’s regulatory framework as it appleethe offering of annuity and other retirement
savings and protection products, particularly tBéQlAct, the Securities Act of 1933 (the “1933
Act”), and the Securities Exchange Act of 1934 (i34 Act”).

The CAl is keenly focused on how SEC rules and legmguns directly or indirectly impact the
development and offering of registered annuity iednsurance products, including variable
annuities (“VAs”), variable life insurance polici¢%/Ls"), registered index-linked annuities
(“RILAS"), market value adjustment annuities (“MVAscontingent deferred annuities (“CDAS"),
and registered index-linked universal life insuepolicies (“RILUS”). Since its formation, the CAl
has commented on dozens of Commission rulemakifgysexample, since 2022, the CAl has

! SeeAppendix A for a list of the CAI's current membsampanies.

Eversheds Sutherland (US) LLP is part of a globgél practice, operating through various separadedstinct legal entities, under Eversheds Sutinelrl For a full
description of the structure and a list of offigeease vis www.evershec-sutherland.col.
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commented on rulemakings relatedea, RILAs and MVAs, swing pricing/hard close,
cybersecurity risk management, data privacy, imaeat company names, climate-related
disclosures, adviser safekeeping, and intermediseyof predictive data analytits.

Continued Initiatives: Pushing Forward on Unresolved | ssues

A key goal of the CAl is to push forward certaiitical issues that the CAl has previously raised
with the Commission and IM staff, but that have yettbeen fully resolved. Provided below is a
brief summary of those unresolved issues that fangost importance to the CAl and its members.
We welcome the opportunity to work with the Comnaesand its staff on these issues so as to
implement practical solutions for the benefit ofestors and insurers.

1. Making E-Delivery the Default Delivery Method undéhe Federal Securities Laws

» The Commission should update its longstanding métive guidance, and as necessary
amend its regulations, to make electronic delitargydefault delivery method for
prospectuses, shareholder reports, proxies, comfiions, and all other SEC regulatory
documents that must be delivered to investors.

» In the context of registered insurance products,ribw e-delivery framework must be
available not only with respect to new investors, &so with respect to existing contract
owners for whom an insurance company may not hiaegrenic contact information.

As the CAl has been urging for several years noavregpectfully submit that the time is long
overdue for the Commission to update its interpgestjuidance and regulations to make e-delivery
the default delivery method under the federal séearaws?® It has been 30 years since the
Commission first established general standardsléatronic delivery,when internet capabilities
were still in their infancy. Since then, there héveen transformative advances in electronic
communication technologies, broad adoption of theskenologies by the investing public, and
profound changes in how the world communicatessueh, the Commission should bring its
interpretative guidance and regulations into thel@eno age by fully embracing e-delivery as the
default method for delivering SEC required docuraent

2 SeeAppendix B for a list of comment letters submittedhe SEC by the CAI since 2022.

3 Seel etter to Jay Clayton, former Chairman, from thee&iman Council of Life Insurers, the Committee of
Annuity Insurers, and the Insured Retirement lasgijtre Electronic Delivery of Required Documerrider
the Federal Securities Laws, dated Oct. 23, 2020.

4 SeeUse of Electronic Media for Delivery Purposes,dase No. 36345 (Oct. 6, 1995) [60 FR 53458 (Oct.
13, 1995)]; Use of Electronic Media by Broker-Deaje ransfer Agents, and Investment Advisers for
Delivery of Information; Additional Examples Undiie Securities Act of 1933, Securities Exchangecdhct
1934, and Investment Company Act of 1940, Release3[K182 (May 9, 1996) [61 FR 24644 (May 15,
1996)]; Use of Electronic Media, Exchange Act, RekeNo. 42728 (Apr. 28, 2000) [65 FR 25843 (May 4,
2000)].
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The Commission does have a patchwork of varioesndlating to electronic delivery in specific
circumstances put that fragmented approach is unnecessarilyitijyand has negative
consequences for regulated entities and the imgeptiblic. It has resulted in disparate treatment
among different regulated entities, varying stadddor different regulatory documents, confusion
among investors, and unnecessary burdens for maakitipants. Moreover, this ad hoc approach
is out of touch with the world in which we live -warld that has fully embraced electronic media in
all aspects of everyday life. In our view, ratheart approaching e-delivery in a piecemeal fashion,
the Commission should be working toward a moreshiolframework.

The CAIl believes that the Commission can creat@demized, comprehensive electronic delivery
framework by utilizing a combination of liberalizeddelivery principles and existing e-delivery
models. When designing any new framework, howdherCommission should take into account
the unique challenges that insurance companiesriasling and maintaining their long-term
annuity and life insurance contracts. In that rdgany new e-delivery framework should provide
for the following, at a minimum:

» For new investors, it should be permissible forreurance company or broker-dealer to
inform a prospective contract owner in writing abthe availability of the SEC prospectus
online and how prospectuses and other SEC reguldtmuments will be electronically
delivered in the future.

» For existing investors+e., contract owners who purchased annuity or lifeiasce
contracts prior to the adoption of any new e-deliieamework—the insurance company or
broker-dealer should be permitted to begin eleatrdalivery after providing written
notices, using either electronic contact informatm file (if any) or a “notice and access”
or “access equals delivery” model. In no event &han insurance company be precluded
from utilizing electronic delivery merely becauseiasurance company has not been able to
obtain electronic contact information from investarho may have owned their contracts
for many years.

We recognize that there have been ongoing effor@ongress to pass legislation that would direct
the Commission to adopt broader e-delivery stared@tdtwithstanding those efforts, we believe
that the Commission is best positioned to crafféective, modernized e-delivery framework, and
therefore it should not wait for a Congressionatclive to do so. This long overdue modernization
should be at the top of the Commission’s 2025 tean-agenda. The CAIl hopes that action will be
taken this year so that by the end of 2025 a neeligery framework will be in place that will apply
to fund shareholder reports and other SEC documents

5 See, e.g.Rule 14a-16 under the 1934 Act for proxy mateyiRlule 498 under the 1933 Act for mutual fund
summary prospectuses, Rule 498A under the 1938Awtriable contract and underlying mutual fund
summary prospectuses, and Rule 30e-3 under theA&406r shareholder reports. Rule 30e-3 is an eaflg
illustrative example of the Commission’s struggieetmbrace e-delivery, where the Commission effeltiv
rescinded Rule 30e-3 only a few years after it#ado to institute a tailored shareholder repatriework

that generally requires paper delive®geTailored Shareholder Reports for Mutual Funds axechBnge-
Traded Funds, Release Nos. 33-11125; 34-961584K38B(Oct. 26, 2022) [87 FR 72758 (Nov. 25, 2022)].
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2. Achieving a More Uniform Registration and DiscloserFramework for Registered
Insurance Products after the RILA Rulemaking

» The Commission should amend Rule 482 under the A&B® extend the marketing
framework for variable insurance products to othegistered insurance products.

EVERSHEDS
SUTHERLAND

» The Commission should adopt conforming amendmerkisrin N-6, as well as
conforming rule amendments under the 1933 Actrduige a tailored registration
framework for RILUs that mirrors the tailored regrstion framework for RILAS.

» The Commission should adopt a non-enforcementypwiith respect to any other
regulated insurance product offerings registeredonm S-1 in order to mitigate the
harms arising from inconsistent regulation.

On July 1, 2024, the Commission adopted rule and fBmendments to provide a tailored
registration framework for RILAs and MVAsThe CAI enthusiastically supported the core
elements of the rulemaking, as reflected in the’€Aa#tailed comment letter submitted in response
to the proposing release. However, certain crifidatportant issues were not resolved or were not
addressed in the final rulemaking, in part duéntogractical challenges associated with that
expedited rulemaking, and in part because the Csgiam thought further engagement would be
beneficial.

The Commission now should take up the unresoh&esfrom the RILA rulemaking, as
summarized below, to achieve a more cohesive reyyltamework for non-variable insurance
products, and to avoid the harms and unnecessaty ttt arise from inconsistent regulation. To
that end, the CAI requests that the following itdsesome part of the Commission’s near-term
regulatory agenda.

* Amendments to Rule 482 to encompass registereslan@ile product marketing materials

Even though the RILA rulemaking extended the regiisin and filing framework for VAs to RILAS
and MVAs, the Commission declined to similarly exdehe VA advertising framework.

Specifically, the Commission determined not to athRale 482 under the 1933 Act, stating that any
such amendments “would benefit from further consitien.”

In the context of marketing, the fundamental proble that RILA, MVA, and other regulated non-
variable product offerings continue to be subjedhe same regulations as stock and bond offerings.
These regulations are far more restrictive thamehelations applicable to variable insurance
contracts, which of course are also regulated amste products. This has severe, negative impacts
on an insurance company’s ability to advertise o@a& hand, companies can broadly advertise their
variable product offerings using Rule 482 (whicleslaot require prospectus delivery). But on the
other hand, it is often practically impossible floose same companies to broadly advertise their
RILA and other non-variable product offerings, panity due to Rule 433’s onerous prospectus

6 SeeRegistration for Index-Linked Annuities and RegisteMarket Value Adjustment Annuities;
Amendments to Form N-4 for Index-Linked Annuiti®ggistered Market Value Adjustment Annuities, and
Variable Annuities; Other Technical Amendments,gaeé Nos. 33-11294; 34-100450; 1C-35273 (July 1,
2024) [89 FR 59978 (July 24, 2024)].
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delivery requirementsThese prospectus delivery requirements are naethét of any public

policy judgments relevant to regulated insurancelpects. They trace back to the Commission’s
decision to treat “seasoned issuers and well-krewasoned issuers” differently than “non-reporting
and unseasoned issuers,” allowing the former td=\gBs more liberally due to their established
1934 Act reporting histories. Yet, that distincticlearly isn’t relevant in the context of annuiteesd
life insurance, as an insurance company’s reposiatyis has no bearing on an investor’s ability to
contextualize an advertisement for an insurancduymto

The CAl recognized the concerns with amending R82that were stated in the RILA rulemaking
proposing release and proffered sensible pathsaforwn particular, in the proposing release, a
potential concern was expressed that Rule 482'slatdized performance data requirements would
be difficult to apply to RILAs. In response, the Cddmmented that amendments to Rule 482 could
prohibit historical performance data in advertisatador RILAs. The CAIl also suggested that
amendments to Rule 482 could mandate filing withFEA (which currently is a voluntary, albeit
universal, practice among insurers).

Ultimately, the Commission decided that it was yeitready to amend Rule 482 as requested, but
identified certain factors as important consideradiand invited further engagement by the
insurance industry. The CAI agrees with the factbas the Commission identified as important, is
prepared to continue this dialogue, and hopesathatv rulemaking proposal will be forthcoming in
the near future.

* Form and rule amendments to provide a tailored segtion framework for RILUs

In response to the proposing release for the Riildmaking, the CAl requested that the
Commission make conforming changes to Form N-@loovefor the registration of RILUs on that
form, and to make conforming rule amendments utided 933 Act. In other words, the CAl asked
the Commission to adopt a RILU framework that msrihe new RILA framework. Unfortunately,
the Commission declined to do so as part of the flemaking, stating that RILUs were beyond
the rulemaking’s scope. The CAI continues to belithat a tailored registration framework for
RILUs is necessary to achieve a cohesive regulaitdmgme, and urges the Commission to make
RILUs a rulemaking priority.

RILUs are an emerging insurance product categdmgy are life insurance policies with index-
linked investment options that are essentiallyséi@e as those offered through RILAs, and
therefore offer investors similar investment oppoities. While the market for RILUs today is
relatively small, the RILU market has the potenfitalsignificant growth in a relatively short pedio

of time. Yet, its growth will be severely stunteahd retail investor choice will consequently be
constrained, unless the SEC adopts a tailoredtratyis framework for RILUs. In fact, following

the RILA rulemaking, the need for a tailored RiLtdrhework is greater than ever. Now that the
RILA rulemaking has relieved many insurance comgaifiom the most burdensome aspects of the
Form S-1/S-3 framework, those many companies dreraely hesitant to take those burdens back
on in order to offer RILUs.

" The Commission did adopt technical amendmentsute B33 under the 1933 Act in response to comments,
but those amendments were intended to simply maithie status quo regarding the use of free writing
prospectuses (“FWPs”) for RILAs and MVAs registeogdForm N-4 We note that the restrictive nature of
Rule 433 would be far less problematic if the Cossitin modernized its guidance related to electronic
delivery, as previously discussed.
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It is unquestionable that investors would be betéeved if RILUs were registered on Form N-6. For
all the reasons that the Commission decided thath 64 would produce better disclosures for
RILA investors, Form N-6 would produce better distires for RILU investors. It is also worth
noting that a RILU rulemaking should be relativstyaightforward and expeditious, as the
Commission could largely follow the RILA rulemakiag a roadmap. We hope the Commission
finds a place for this important initiative in rsgulatory agenda.

Relief for non-variable insurance product offerirtat continue to be registered on Form S-1
due to the absence of a tailored registration frarek

In its comment letter on the RILA rulemaking proglpshe CAI requested that the Commission take
action to substantially mitigate the harms causesh@onsistent 1933 Act regulation of regulated
insurance product offerings.@, CDA offerings) registered on Form S-1 due todghsence of an
available tailored registration framework. Speaifig, the CAl commented that the SEC should
announce a non-enforcement policy that would peamiB-1 registrant of a regulated insurance
product offering to (i) omit from the Form S-1 ppestus company-related disclosures that are not
required by Form N-4; (ii) use statutory finang&htements in the Form S-1 prospectus if consistent
with the limitations set forth in Form N-4; and)include interim financial statements in the Form
S-1 prospectus only in the limited circumstancegsiired by Form N-4. The Commission declined

to address this request in the final rulemakingt ass deemed to be outside of the rulemaking’s
scope.

The CAI certainly recognizes that practical chajlem associated with the RILA rulemaking placed
inherent limitations on what the Commission couwtdamplish in that single expedited rulemaking.
That said, there is now a glaring flaw in the olteegulatory scheme: the SEC’s company-related
disclosure and financial statement requirementsli@matically different depending on product type
(e.g, VA/VL/RILA/IMVA v. RILU/CDA), even though there isi0 logical basis for those
requirements to differ on a product-by-product aRegardless of the type of annuity or life
insurance product, retail investors are alwaysgedwn the company’s ability to honor its
contractual guarantees, meaning that company-dethselosure and financial statement
requirements should be uniform across all prodtfetiags.

Inconsistent and illogical regulation in this areaults in real-world harms to investors and
insurance companies. As it currently stands, fouleed insurance product offerings for which
there is no tailored registration framework (anerdéfiore default to Form S-1), the SEC is generally
conditioning access to the public markets base() dhe preparation of extensive company-related
disclosures that are immaterial, burdensome, astllydo prepare, (ii) the use of GAAP financial
statements, even though statutory financials dfeigut for other regulated insurance product
offerings, and (iii) potentially the use of interfimancial statements, despite the fact that interi
financials are typically unnecessary for other fatpd insurance product offerings. These
unnecessary hurdles dissuade insurance compaomgi#veloping and offering innovative non-
variable insurance securities products and thexdiimit retail investor choice. Perhaps most
troubling is the fact that investors who purchasénaurance product registered on Form S-1 will
continue to receive a lengthy prospectus with vahaus, immaterial company-related disclosures.

SEC regulation should not be so rigid that it igrsothe universal aspects of regulated insurance
products. For that reason, the CAI continues teebelstrongly that the Commission should take
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further action to implement a logically consisteggulatory scheme for all regulated insurance
product offerings, including those that continudéoregistered on Form S-1 through either a non-
enforcement policy, adoption of exemptions from iRatgon S-K and S-X for these specialized
Form S-1 offerings, or other formal guidance.

3. Re-establishing “Great-West” Relief for VAs and VINo Longer Offered

» After a variable contract offering is discontinued, that block of business naturally
shrinks over time, the insurance company’s costsine increasingly disproportionate
to the number of contract owners remainikigwever, unlike mutual funds and other
registered investment companies, state insurange faohibit insurance companies
from terminating or liquidating variable contractghen they are no longer economically
viable.

» The “Great-West” no-action letters were specifigatlesigned to address this unique
problem in a pragmatic and thoughtful manner, lngytwere withdrawn by the
Commission in 2020. The non-enforcement policyré@aced them provides
grandfather treatment, but provides no form of geiorward relief.

» The absence of going-forward relief is detrimemtaboth investors and insurance
companies. The Commission therefore should extenddn-enforcement policy to
qualifying blocks of discontinued VA and VL contsamn a going-forward basis.

From 1977 until 2020, insurance companies reli@yiyeon a line of SEC staff no-action letters,
commonly known as the “Great-West” lettérEhe Great-West letters permitted insurance company
depositors and separate accounts to discontinng &hnual post-effective amendments and
delivering updated prospectuses to owners of disuoed VAs and VLs, provided that certain
conditions were satisfiee (g, fewer than 5,000 investors, delivery of underyfand prospectuses
and shareholder reports, delivery of financialestagnts, no material changes to the variable
contract). This carefully designed relief allevihtee increasingly disproportionate costs borne by
insurers when they are required to update registratatements and deliver updated prospectuses
for small blocks of discontinued variable contragtisese disproportionate costs arise from the fact
that, unlike mutual funds and other registered shwment companies, state insurance regulations
prohibit insurance companies from unilaterally i@ating or terminating variable contracts when
they are no longer economically viable.

By facilitating the ability of insurers to admirngstsmall blocks of discontinued variable contracts
an economically viable manner without sacrificihg protections afforded to investors, the Great-
West letters proved over several decades to bfentiee, pragmatic solution to a unique problem.
Importantly, the Great-West letters also promotadable product innovation and facilitated
consumer choice insofar as insurers, when decishegher to develop and offer a new variable
product, could take comfort from the fact thathié new product offering was discontinued the
ongoing costs of administering that closed blockaftracts could be mitigated.

8 See, e.g.Great-West Life & Annuity Insurance Company, S&@ff No-Action Letter (pub. avail. Oct. 23,
1990).
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In 2020, the Great-West letters were withdrawnaas @f the variable contract summary prospectus
rulemaking® In consideration of the extent to which insuread kome to rely on the Great-West
letters, the Commission did adopt a non-enforcerpelity that provides a form of conditional
grandfather treatment. But to the disappointmenhefindustry, the Commission declined to adopt
any form of going-forward relief for discontinuedd\or VL contracts. In doing so, the Commission
encouraged interested parties to continue shamgigviews with the Commission and its staff about
the possibility of going-forward relief in the futu

With nearly 50 years of experience under the Gvéast letters and the non-enforcement policy
combined, it is clear that this type of relief isnkable and very important to insurance companies,
does not raise fundamental investor confusion ategtion issues, and in fact may facilitate vaeabl
insurance product innovation and consumer choibe.JAI will be re-engaging on this issue to
urge the Commission and the IM staff to extendntie-enforcement policy to qualifying blocks of
discontinued VA and VL contracts on a going-forwhesis.

New Initiatives: Modernizing Variable Contract Redation under the 1940 Act

As the Commission is developing a new agenda atidgés priorities, there are opportunities for
smart, targeted rulemakings and other regulatargrathat will appropriately modernize the SEC’s
current regulatory framework. Making electronicidety the default delivery method under the
federal securities laws, as previously discussed,gerfect example. There are also important
modernization opportunities specific to the SE@gulation of variable annuity and life insurance
products. In that regard, and as discussed fubitlenv, the CAIl has identified several
modernizations of the 1940 Act regulatory schenmiegible to variable contracts that would
provide significant benefits to retail investorglansurers, and would benefit the overall insurance
marketplace. We urge the Commission to includeeti@iatives in its regulatory agenda.

1. De-Regulation of Variable Contract Exchange Offemmider 1940 Act Section 11

» The existing regulation of variable product exchamdfers under Section 11 is
fundamentally flawed and outdated. Section 11 eieahfair competitive disadvantages
among insurers. In addition, exemptive Rule 11a{irdensome, unclear insofar as it
relates VL exchange offers, and is in direct temswith modern standard of conduction
regulations, which have generally rendered rigidt@%ct regulation of variable product
exchange offers unnecessary and excessive.

» To resolve these issues and remove outdated regylaarriers, Rule 11a-2 should be
amended to broadly permit both VA and VL exchaffigesothat are subject to standard of
conduct regulations.

Generally, Section 11 of the 1940 Act prohibitsressurance company issuer or principal
underwriter of a VA or VL contract (or any affiled insurer) from making an exchange offer to
owners the contract, where such owners are offedifferent VA or VL contract in exchange for
their existing contract, unless the terms of tiferdfave been approved by the Commission upon

9 SeeUpdated Disclosure Requirements and Summary Praspfar Variable Annuity and Variable Life
Insurance Contracts, Release Nos. 33-10765, 348383533814 (Mar. 11, 2020) [85 FR 29614 (May 18,
2020)].
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application or otherwise comply with an exemptiuker Exemptive Rule 11a-2 permits exchange
offers involving VAs so long as sales charges @dld and new contracts are “waived” and
“tacked” as prescribed by the rule, such that @rashowner will not incur any additional
immediate or future sales loads as a direct redulie exchange. Also in play under Section 11 is
the so-called “retail exception.” Section 11(a)\pdes that an offer by a principal underwriter to a
individual investor “in the course of a retail husss” is not an exchange offer prohibited by Sactio
11. There was little authority on the retail exe@ptuntil June 2001, when IM published written
guidance in a letter to the insurance indutiy that letter, the staff characterized the retail
exception as a fact-specific inquiry and identifiegious non-exclusive factors that it considers
when determining whether an offer falls within tie¢ail exception. Today, the vast majority of VA
and VL exchange activity takes place under thelretaeption, not pursuant SEC exemptive orders
or under Rule 11a-2.

The regulation of exchange offers under the 194(0has long been the source of significant
frustration, primarily for the following reasons:

* Section 11 creates unfair competitive disadvantagése marketplace. In general, Section
11 does not apply to exchange offers involvingakale contracts issued by unaffiliated
insurerst* Consequently, other insurers and broker-dealerfree to lure away an
insurance company’s existing customers with exceanffgers, while that insurance
company’s ability to counter those offers is selyerestricted by Section 11.

* Rule 11a-2 has little real-world utility. The rde’equirements for waiving and tacking
surrender charges are complicated and overly baaea to administer, and generally
incongruous with exchange offers made under tlael etception. As a result, few
insurance companies look to Rule 11a-2 as a vigttien for performing exchange offers.

* Even though Rule 11a-2 is specific to variable @mts, there is considerable doubt about
how and the extent to which the rule applies tocéhtract exchange offers. On its face, the
rule could be read to generally encompass VL con&echanges. However, in the adopting
release, the Commission indicated that VL conteachanges involving sales loads are not
covered by Rule 11a'2 That statement and the wording of some of the Riie?2
provisions have created confusion for many yeasspnly for insurance companies, but
also for the Commission staff, which has been wn#bkettle on a consistent interpretation.

Furthermore, putting aside these flaws in the egdramework, it is highly questionable why
exchange offers of either VA or VL contracts shoedeén be subject to prescriptive 1940 Act
regulation in light of the development and implemadgion of a comprehensive set of modern

10| etter from Susan Nash, Associate Director, Uggusities and Exchange Commission, to National
Association for Variable Annuities, Insurance Mdptace Standards Association, and American Cowrficil
Life Insurers (June 19, 2001).

11 SeeAlexander Hamilton Funds, SEC Staff No-Action keetfpub. avail. July 20, 1994).

12 SeeExchange Offers by Certain Registered Separateuitsmr OthersRelease No. IC-13407 (Jul. 28,
1983) at 5-6 [48 FR 36243, 36244 (Aug. 10, 1983)p{vever, the Commission has determined not torekte
the rule to include variable life exchange offergolving the imposition of a sales load, at leastlut has had
more experience with this type of exchange offesugh the application process.”).
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standard of conduct regulations. The legislativgppse of Section 11 is to provide the Commission
with an opportunity to review the terms of exchaonffers to ensure that a proposed offer is not
being made “solely for the purpose of exacting tdiaal selling charges'? Originally, Section 11
was a necessary investor protection, as there feerdf any, laws to prevent such nefarious sales
practices. Today, however, there are robust stdmafaronduct regulations at the federal and state
level—such as the SEC’s Regulation Best InterestNAIC Suitability in Annuity Transactions
Model Regulation, and the NAIC Life Insurance amthAities Replacement Model Regulation—
which have overlapping requirements that proteatregy the type of harmful inducements that
Section 11 was created to combat.

Indeed, these modern standard of conduct regutatiane rendered rigid 1940 Act regulation of
exchange offers under Section 11 unnecessary aedsxe. For example, exchange offers under
the retail exception occur with some frequencyhuiitt tacking or waiving of any remaining sales
loads, but with broker-dealers making good faittedminations under Regulation Best Interest that
those exchange offers are in a customer’s “bestast’ due to the particular features, benefits,
options and guarantees offered under the respemtivieacts. Yet, if those exchange offers were
made on the exact same terms, but under Rule 1d#é& than the retail exception, those offers
could be deemed a violation of Section 11. Themisllogical result created by the intersection of
Section 11 and standard of conduct regulation sagmhls that modern laws have rendered Section
11’s regulation of contract exchanges superfluous.

With these considerations in mind, de-regulatioWAfand VL contract exchange offers under
Section 11 deserves a high priority in the Comrarssirulemaking agenda. The CAl urges the
Commission to propose amendments to Rule 11a-2vbiaid exempt both VA and VL contract
exchanges from Section 11, without any requirert@mtaive or tack sales loads, on the condition
that any such exchange offers be subject to stdrafaronduct regulation. For the reasons above,
the CAI believes such amendments would simultarigdixsthe flaws in the existing framework
and modernize the regulation of exchange offers. TAl would welcome the opportunity to further
discuss this initiative and collaborate with then@oission and IM on a rulemaking proposal.

2. Access to Registered Closed-End Funds Through VialgaContracts

» Various types of registered closed-end funds—imatuttaditional closed-end investment
companies, interval funds, tender offer funds, lamsiness development companies—
continue to grow in popularity and are becoming eatidely accessible to the retail
investing public.

» Retail variable product offerings operate in an @lecompetitive marketplace that depends
to a significant extent on being able to offer arag of underlying fund options similar to
what retail investors could purchase directly. Iresace companies are therefore very
interested in offering variable contracts that indé registered closed-end funds as
underlying investment options. However, under @#01Act, the interests in a registered
separate account must be “redeemable,” makingensagly impossible to bring a variable
product including such options to the public market

» The CAl believes that as a matter of public paiiey SEC should be amenable to facilitating
the offering of these products. The (wouldwelcome an opportunity to disci with the

13 H. Rep. No. 2639, 76th Cong., 2d Sess. 8 (1940).



EVERSHEDS
SUTHERLAND

Page 11

me Committee

OF

Annuity Insurers

www.annuity-insurers.org

Commission and IM staff the legal and policy issasesociated with offering variable
contracts that include less liquid underlying fusptions, including the terms of any
potential individual exemptive relief or exemptiuées, so that insurance companies may pe
better positioned to develop, register and offahsproducts.

The registered closed-end fund sector has expedesignificant growth in recent years. Total
assets in registered closed-end funds increaseddpproximately $417 billion at year-end 2020 to
approximately $544 billion at year-end 202Furthermore, as less liquid investment strategies
become increasingly popular, public demand fonvidmeous types of closed-end funds is at an all-
time high. It is estimated that 3.2 million U.Suseholds owned shares in closed-end funds in
202315 As such, it should come as no surprise that imo@@ompanies are increasingly interested
in offering to retail investors variable insurarmmmtracts that include less liquid options invegim
underlying closed-end funds.

There are several reasons why the Commission sheutghen to, and indeed supportive of,
insurance companies’ efforts to publicly-offer adnlie contracts with less liquid investment options:

» Given that the various types of registered closadifands are already accessible to retail
investors, as well as through retirement accoumdisretirement plans, there is no
compelling public policy reason why retail investehould not have access to the same
types of funds through variable insurance products.

* Variable contracts are especially long-term investts. They are specifically designed for
retirement saving and other long-term financiahpiag, and they typically have design
features and surrender charges that strongly diagewshort-term investing. Their long-
term nature makes them particularly well-suitediéss liquid investment options such as
registered closed-end funds.

» The public policy reasons that led to the idiosgticrrequirement that variable insurance
products always be redeemable securities are naifkgst, and in any event are no longer
compelling in light of the robust competition iretmvestment products marketplace and
the enhanced investor protections that the SEMtr&t regulators have implemented over
the past 30 years.

» The product is not theoretical — it already exiktss liquid variable contracts with
underlying private and public closed-end funds Haeen available for several decades to
high net-worth individuals and corporate purchagetbe private placement market.
Insurance companies would be using the same orsimilar product designs, but in a
public offering.

* Since the invention of guaranteed living benefiers — guaranteed lifetime withdrawal
benefits, guaranteed minimum income benefits,—ethere has been limited innovation in
the variable insurance product market. Sales o&bkr products are now being outpaced
by other product categories, such as RILAs andifirdexed annuities. Being able to offer

14 Seelnvestment Company Institute, 2024 Investment Camipaact Book: US Closed-End Funds.
151d.
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less liquid underlying fund options is preciselg tigpe of variable product innovation and
enhanced investor choice that the market may Herigdor at this juncture.

Despite these rather compelling reasons why inseraoampanies should be permitted to bring less
liquid variable insurance products to market, rgutation of variable contracts under the 1940 Act
has made it practically impossible to do so. Uredate law, variable contracts must be supported by
a segregated asset account (or separate accouhneg) issuing insurance company. Variable products
funded by separate accounts that primarily holdsiges €.g, fund shares) and that are publicly
offered to retail investors require the registnatod the separate account as an investment company.
The overwhelming majority of these separate acsoard registered as unit investment trusts
(“UITs”) that invest in underlying funds. Under tegisting 1940 Act regulatory framework,
registered variable contracts and therefore this issued by the registered separate account reust b
“redeemable® As a result unit values must be struck déilgrders must be forward pric&dand
redemption proceeds must be paid within seven #aifse redeemable nature of the separate
account units dictates that each underlying funddly priced and fully liquid; otherwise, the
separate account would be unable to meet its remtd@ynobligations under the 1940 Act. This is
why the underlying funds offered through variabdatracts have always been limited to mutual
funds (or, in the rare case, exchange-traded fand¢her UITS). It's also why it has been practical
impossible to have a UIT separate account thasisva any of the various types of closed-end
funds as underlying funds.

Consistent with the overarching goal of increasitgil investor access to investment opportunities,
the CAI believes that the SEC should facilitatedffering of registered variable insurance products
with less liquid underlying fund options. That inh means taking the steps necessary to remove the
existing regulatory barriers that are preventirgumance companies from registering such products,
whether through the proposal and adoption of exemptles or through the individual exemptive
application process. Therefore, the CAl is requestine opportunity to discuss with the

Commission and IM staff the legal and policy issassociated with offering such less liquid

variable insurance products, including the termanyf potential exemptive relief.

16 SeeSections 4 and 27(i) of the 1940 Act (together i variable contracts to be redeemable secaritie
and entitling an investor to a proportionate stwdre fund upon presentatiorfee alsdrule 22e-4 under the
1940 Act (requiring UITs to invest their assetsiimanner consistent with the redeemable natuteeof t
securities they issue).

17 SeeRule 22¢-1 under the 1940 Act (generally requidady pricing and processing of purchase and
redemption orders for redeemable securities).

18 See id.

19 SeeSection 22(e) of the 1940 Act (requiring paymenteafemption proceeds within seven days, and
generally prohibiting an issuer of redeemable sgesifrom suspending the right of redemption).
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3. Rationalizing and Streamlining Regulation of Underlying Fund Changes

» Variable insurance products typically offer many dozens of underlying fund options. At
the same time, underlying fund liquidation and merger activity has increased
substantially.

» There are more than a dozen Commission staff no-action letters relating to underlying
fund liquidations and mergers, dating back to as early as 1972.

» The Commission should encourage IM staff to work with the CAI on updating the no-
action letter framework for underlying fund changes, as there are opportunities to
improve the investor experience and reduce burdens and costs for insurance companies.

Section 26(c) (formerly Section 26(b)) of the 1940 Act prohibits an insurance company depositor of
a UIT separate account from substituting underlying funds without first obtaining Commission
approval. The classic substitution scenario arises when an insurance company seeks to replace an
existing underlying fund in a variable contract with a different underlying fund, such that contract
values allocated to the existing fund are to be automatically re-invested in the replacement fund
(absent contract owner instructions to allocate any such contract value to another fund). These
classic substitution transactions are fairly common. Over several decades, the Commission has
approved dozens of applications based on terms and conditions that have been developed, refined,
and largely standardized through the application process.2°

However, it has never been fully settled whether or what extent underlying fund liquidations and
mergers raise issues under Section 26(c). Fund liquidations and mergers do result in changes to the
underlying funds offered through a variable contract, and do impact contract owners’ existing
allocations, but unlike the classic substitution scenario, fund liquidations and mergers generally are
not initiated by the insurance company depositor. They are initiated by the underlying funds and
their majority independent boards, over which the insurance company depositor has no control.
Fortunately, the Commission staff has provided substantial comfort on underlying fund liquidations
and mergers through the no-action letter process, such that insurers almost never apply for an order

20 |n 2021, the Commission issued a statement raggatiplications for substitution orders (the “SEC
Statement”). The SEC Statement sets forth the Cesiam’s position that the substitution by an insas
company of registered open-end investment compasies as investment options for variable insurance
contracts will not provide a basis for enforcemetton under Section 26(c) (and Section 17(a)rfekind
substitutions) if the insurance company does ntainlan order under Section 26(c) (and Section)) &b
long as the terms and conditions of the proposbsditigution are substantially similar to those appin a
qualifying prior substitution order and certain@ticonditions are satisfie8eeCommission Statement on
Insurance Product Fund Substitution ApplicatioreleRse No. 1C-34199 (Feb. 23, 2021). Since 2021, th
SEC Statement has proven to be an effective aiesff regulatory tool, with numerous companiegirej
on the SEC Statement to substitute underlying fuddsvever, there is a simple, yet important improeat
that the CAI wishes to raise with the Commissiod B staff. Specifically, an insurance company tthees
not have a qualifying prior order should nonethelespdrmitted to rely on the SEC Statement if ariaifid
insurance compargoeshave a qualifying prior order. Affiliated insurancempanies often have overlapping
product offerings, such that a substitution impagthne company’s products will similarly impact #rey
affiliated company’s products. In such a situatitne, utility of the SEC Statement is entirely negatinless
all affiliated companies can rely on the reliefrifermore, precluding affiliated insurance compsuffem
relying on the SEC Statement appears arbitraratarg, as affiliated companies generally shareanee
personnel, systems, and other infrastructures.
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under Section 26(c) in connection with a fund liquidation or merger. There are more than a dozen of
these no-action letters. The first letter was published in 1972, and the most recent was published in
2008. The letters address a variety of factual scenarios, such as the liquidation of funds that are not
affiliated with the insurance company depositor (‘“unaffiliated funds”),?! liquidations of funds that
are affiliated with the insurance company depositor (“affiliated funds”),?? mergers of unaffiliated
funds subject to a shareholder vote,?® mergers of affiliated funds subject to a shareholder vote,?* and
mergers under Rule 17a-8.2°

The CAI cannot overstate how valuable these no-action letters are to the insurance industry. Variable
insurance products typically offer dozens of underlying fund options, with some products offering in
excess of 100 options. Frankly, it would be impossible to administer variable contracts if an
insurance company depositor had to seek relief under Section 26(c) every time that an underlying
fund liquidated or merged. Nonetheless, with underlying fund liquidation and merger activity on the
rise in recent years, the CAl believes that there are meaningful opportunities for rationalization and
modernization of the no-action letter framework. For example:

*  The letters related to the liquidation of unaffiliated funds permit insurance company
depositors to reallocate liquidation proceeds to a money market fund in the absence of
contract owner instructions. The CAI agrees that a money market fund is well-suited to
serve as a default reallocation option, but believes that insurance company depositors should
be permitted to use other default options, such as fixed account options or other types of
ultra-conservative funds, for the same purpose.

*  The letters related to the liquidation of affiliated funds call for a shareholder vote, even if the
fund’s governance documents do not require a shareholder vote to liquidate. This is an
incredibly awkward and confusing procedure, especially because the fund’s proxy statement
in this circumstance focuses on how the insurance company depositor intends to reallocate
the liquidation proceeds. In any event, given that all underlying funds are governed by
majority independent boards, there is no clear reason why affiliated fund liquidations should
continue to be subject to different no-action terms and conditions compared to unaffiliated
fund liquidations. As such, the CAI believes that the no-action framework for unaffiliated
fund liquidations should be expanded to encompass affiliated fund liquidations.

*  Generally, the letters related to underlying fund mergers require the surviving fund to be
added as an underlying fund under the contract. As a result, if the surviving fund is not
already included in the menu of investment options, the insurance company depositor is

21 SeeAmerican Enterprise Life Insurance Company, SEG Sta-Action Letter (pub. avail. Apr. 30, 2002);
AIG Life Insurance Company, SEC Staff No-Action teet(pub. avail. Aug. 16, 2001).

22 SeeNorthwestern Nat'l Life Insurance Company, SEC fSuf-Action Letter (pub. avail. Apr. 10, 1995);
Northwestern Nat'l. Life Insurance Company, SECHSt@-Action Letter (pub. avail. Apr. 27, 1990).

23 See, e.glife Insurance Company of North America, SEC Stif-Action Letter (pub. avail. Oct. 28,
1978); TMR Appreciation Fund, Inc., SEC Staff Notida Letter (pub. avail. Nov. 23, 1974).

24 See, e.g.Connecticut General Life Insurance Company, SEf Slo-Action Letter (pub. avail. Oct. 3,
1985); American General Enterprise Fund, Inc., SE&f No-Action Letter (pub. avail. Aug. 29, 1979);
Washington National Insurance Company, SEC StaffAlsiion Letter (pub. avail. June 8, 1979).

25 SeeJanus Aspen Series, SEC Staff No-Action Letter (puhil. Apr. 10, 2008).



Page 15

me Committee

OF

Annuity Insurers

www.annuity-insurers.org

effectively forced into onboarding (and doing business with) the surviving fund. The CAI’s
view is that the insurance company depositor should have a choice in onboarding the
surviving fund, and if the insurance company decides not to do so, it should be permitted to
use any default reallocation option permitted under the liquidation no-action letters.

*  Under the no-action letters, the investor notice requirements differ. Some letters require
multiple notices, some require only one, and some do not specify any particular notice
requirements. The notice requirements for underlying fund liquidations and mergers should
be conformed. For simplicity and to reduce burdens, the CAI believes that the notice
requirement for any underlying fund liquidation or merger should generally track the notice
requirement that has been a longstanding condition for substitution orders (i.e., single notice
pre-transaction, reminder with the transaction confirmation).

EVERSHEDS
SUTHERLAND

The CAIl intends to engage with IM staff on updatihg regulation of underlying fund changes,
with the overall goal of improving the investor exignce and reducing burdens and costs for
insurance companies. The CAIl asks that the Comomissipport these efforts by encouraging IM
staff to collaborate with the CAl on rationaliziagd modernizing this existing no-action letter
framework.

Conclusion

We very much appreciate the Commission’s consiteratf the regulatory initiatives and goals
enumerated and summarized above. The CAIl standg tegrovide any information that may
further the Commission’s consideration of thesgatives. We are prepared to meet with
Commissioners, their staffs, and IM staff in am#effo ensure these initiatives are accorded tgk hi
priority we believe they are due.
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APPENDIX A
THE COMMITTEE OF ANNUITY INSURERSMEMBER LIST

Allianz Life
Ameriprise Financial
American Equity Investment Life Insurance Company
Athene USA
Augustar Life
Brighthouse Financial, Inc.
Corebridge Financial
Equitable
Fidelity & Guaranty Life Insurance Company
Fidelity Investments Life Insurance Company
Fortitude Re
Genworth Financial
Global Atlantic Financial Group
Guardian Insurance & Annuity Co., Inc.
Jackson National Life Insurance Company
John Hancock Life Insurance Company
Lincoln Financial Group
Massachusetts Mutual Life Insurance Company
Metropolitan Life Insurance Company
Nationwide Life Insurance Companies
New York Life Insurance Company
Northwestern Mutual Life Insurance Company
Pacific Life Insurance Company
Protective Life Insurance Company
Prudential Insurance Company of America
Sammons Financial Group
Security Benefit Life Insurance Company
Symetra Financial Corporation
Talcott Life Insurance Company
Thrivent
TIAA
TruStage
USAA Life Insurance Company
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APPENDIX B

COMMENT LETTERSSUBMITTED TO THE
COMMISSION BY THE CAI SINCE 2022

Committee of Annuity Insurers, Supplement to Comnhetter on Registration for Index-Linked
Annuities; Amendments to Form N-4 for Index-Linkaad Variable Annuities, File No. S7-16-
23 (Apr. 5, 2024) available attps://www.sec.gov/comments/s7-16-23/s71623-116T8Mm

Committee of Annuity Insurers, Comment Letter omiB&ation for Index-Linked Annuities;
Amendments to Form N-4 for Index-Linked and Var@aBhnuities, File No. S7-16-23 (Nov.
28, 2023) available dtitps://www.sec.gov/comments/s7-16-23/s71623-3034RB02. pdf

Committee of Annuity Insurers, Comment Letter omflicts of Interest Associated with the Use of
Predictive Data Analytics by Broker-Dealers andelstment Advisers, File No. S7-12-23 (Oct.
10, 2023) available dittps://www.sec.gov/comments/s7-12-23/s71223-27&653502. pdf

Committee of Annuity Insurergt al, Joint Comment Letter of 26 Joint Trade Associeion
Safeguarding Advisory Client Assets, File No. S7234(Sep. 12, 2023) available at
https://www.sec.gov/comments/s7-04-23/s70423-25&ED42. pdf

American Council of Life Insurers and CommitteeAminuity Insurers, Supplement to Joint
Comment Letter on Open-End Fund Liquidity Risk Mg@@ent Programs and Swing Pricing;
Form N-PORT Reporting, File No. S7-26-22 (Aug. 2d23) available at
https://www.sec.gov/comments/s7-26-22/s72622-25@NB02. pdf

Committee of Annuity Insurers, Comment Letter off-Regulatory Organizations; Financial
Industry Regulatory Authority, Inc.; Notice of Fity of a Proposed Rule Change to Adopt
Supplementary Material .18 (Remote Inspectionst Pifogram) under FINRA Rule 3110
(Supervision), File No. SR-FINRA-2023-007 (May 2823) available at
https://www.sec.gov/comments/sr-finra-2023-007#sef2023007-195079-387362. pdf

Committee of Annuity Insurers, Supplement to Commeatter on Cybersecurity Risk Management
for Investment Advisers, Registered Investment Camgs, and Business Development
Companies, File No. S7-04-22 (May 22, 2023) av&labhttps://www.sec.gov/comments/s7-
04-22/s70422-192539-383122.pdf

Committee of Annuity Insurers, Comment Letter ofe§aarding Advisory Client Assets, File No.
S7-04-23 (May 8, 2023) availablefdtps://www.sec.gov/comments/s7-04-23/s70423-187999

343062.pdf

Committee of Annuity Insurers, Comment Letter off-Begulatory Organizations; Financial
Industry Regulatory Authority, Inc.; Notice of Fity of a Proposed Rule Change to Adopt
Supplementary Material .19 (Residential Supervidagation) under FINRA Rule 3110
(Supervision), File No. SR-FINRA-2023-006 (Apr. 2D23) available at
https://www.sec.gov/comments/sr-finra-2023-006/s&2023006-20165207-33451 1. pdf
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American Council of Life Insurers and CommitteeAminuity Insurers, Joint Comment Letter on
Open-End Fund Liquidity Risk Management Progrants &wing Pricing; Form N-PORT
Reporting, File No. S7-26-22 (Feb. 14, 2023) awddathttps://www.sec.gov/comments/s7-26-
22/s72622-20157259-325508. pdf

Committee of Annuity Insurers, Supplement to Comnetter on Self-Regulatory Organizations;
Financial Industry Regulatory Authority, Inc.; Na#i of Filing of a Proposed Rule Change to
Adopt Supplementary Material .18 (Remote Inspesti@itot Program) under FINRA Rule 3110
(Supervision), File No. SR-FINRA-2022-021 (Dec2022) available at
https://www.sec.gov/comments/sr-finra-2022-02 sef?022021-20152480-32034 3. pdf

Committee of Annuity Insurers, Supplement to Comiestter on Notice of Filing of a Proposed
Rule Change to Adopt Supplementary Material .1%{@ntial Supervisory Location) under
FINRA Rule 3110 (Supervision), File No. SR-FINRA2Z2019 (Nov. 23, 2022) available at
https://www.sec.gov/comments/sr-finra-2022-01Wse2022019-20151665-320138.pdf

Committee of Annuity Insurers, Comment Letter off-Regulatory Organizations; Financial
Industry Regulatory Authority, Inc.; Notice of Fity of a Proposed Rule Change to Adopt
Supplementary Material .18 (Remote Inspectionst Pifogram) under FINRA Rule 3110
(Supervision), File No. SR-FINRA-2022-021 (Sep2622) available at
https://www.sec.gov/comments/sr-finra-2022-02 sef2022021-20138362-308395. pdf

Committee of Annuity Insurers, Comment Letter ortibof Filing of a Proposed Rule Change to
Adopt Supplementary Material .19 (Residential Suigery Location) under FINRA Rule 3110
(Supervision), File No. SR-FINRA-2022-019 (Aug. 2822) available at
https://www.sec.gov/comments/sr-finra-2022-01Wse2022019-20137273-307827.pdf

Committee of Annuity Insurers, Comment Letter ovestment Company Names, File No. S7-16-22
(Aug. 16, 2022) available attps://www.sec.gov/comments/s7-16-22/s71622-203450

309624.pdf

Committee of Annuity Insurers, Comment Letter ore Bnhancement and Standardization of
Climate-Related Disclosures for Investors, File §8-10-22 (June 17, 2022) available at
https://www.sec.gov/comments/s7-10-22/s71022-208313D2449. pdf

Committee of Annuity Insurers, Comment Letter ortib®of Shortening the Securities Transaction
Settlement Cycle, File No. S7-05-22 (Apr. 11, 2022jilable at
https://www.sec.gov/comments/s7-05-22/s70522-201@327 9544.pdf

Committee of Annuity Insurers, Comment Letter orb€@€gecurity Risk Management for Investment
Advisers, Registered Investment Companies, andnBssiDevelopment Companies, File No.
S7-04-22 (Apr. 11, 2022) availablefdtps://www.sec.gov/comments/s7-04-22/s70422-
20123264-279536.pdf

Committee of Annuity Insurers, Comment Letter oadilonic Recordkeeping Requirements for
Broker-Dealers, Security-Based Swap Dealers, andm&ecurity-Based Swap Participants,
File No. S7-19-2 (Jan. 3, 2022) availabléidbs://www.sec.gov/comments/s7-19-21/s71921-
20111255-264899.pdf




