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ORDER OF DISMISSAL 

This section 6330(d)1 case is before the Court on respondent’s motion to dismiss 
on grounds of mootness, filed March 6, 2020.  Petitioner’s objection to respondent's 
motion was filed on April 13, 2020. 

In a Notice of Determination Concerning Collection Action(s) Under Section 
6320 and/or 6330, dated September 25, 2014 (notice), respondent determined that a 
levy is an appropriate collection action with respect to petitioner’s then outstanding 
2010 Federal income tax liability (underlying liability).  The submissions of the 
parties show their agreement to the events, summarized below. 

On September 12, 2012, petitioner filed her 2010 Federal income tax return as 
a married person filing a separate return.  On the return, petitioner reported adjusted 
gross income of $74,493, tax due of $7,736, and withheld Federal tax of $8,067.  The 
return showed a $731 overpayment, which respondent applied to the 2008 joint tax 
liability of petitioner and her former spouse, Patrick Gennardo. 

Petitioner submitted an amended 2010 Federal income tax return (amended 
return), filed November 14, 2012.  On the amended return, as relevant, petitioner 
reported a $71,000 increase in adjusted gross income, additional tax due of $27,682, 
estimated tax payments of $50,000, and a $21,918 overpayment.  Respondent 
assessed the additional tax due of $27,682 reported on the amended return.  
Respondent further assessed an addition to tax under section 6651(a)(1) for failure to 
file a timely return of $7,020.50. 

By letter dated August 31, 2013, petitioner was advised that respondent 

 
1 Unless otherwise indicated, section references are to the Internal Revenue Code of 1986, as 

amended. 
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intended to levy (proposed collection action) in order to collect the underlying liability.  
That letter also advised petitioner of her right to challenge that proposed collection 
action by requesting an administrative hearing, which she did.  See sec. 6330(a) and 
(b).  Respondent received petitioner’s timely administrative hearing request, dated 
September 27, 2013, in which petitioner alleged that the $50,000 of estimated tax 
payments should be credited to her 2010 income tax account and further requested 
that any penalty should be abated for reasonable cause.  Respondent’s settlement 
officer considered and rejected petitioner’s requests, and because petitioner did not 
request a collection alternative during the administrative hearing, the notice was 
issued and this case ensued. 

The petition in this case raises issues related exclusively to the amount of the 
underlying liability, including petitioner’s entitlement to the abatement of penalties.  
According to petitioner, (1) the underlying liability would be eliminated if the 
estimated tax payments were properly credited to petitioner’s income tax account, 
and (2) she is entitled to the refund of the overpayment shown on her amended return.  
After the petition in this case was filed, on April 15, 2019, respondent credited 
petitioner’s income tax account with a $14,883.19 offset arising from her income tax 
account for 2018, which resulted in the satisfaction of the underlying liability.  The 
payment of the underlying liability, in turn, resulted in the motion here under 
consideration. 

Relying upon Greene-Thapedi v. Commissioner, 126 T.C. 1 (2006), and pointing 
out that the underlying liability has now been paid, respondent argues that the case 
is moot because respondent no longer intends to pursue the proposed collection action.  
Petitioner objects to respondent’s motion.  According to petitioner, “because * * * 
[respondent] did not issue a valid notice of deficiency [with respect to the 2010 
assessment] * * * [r]espondent’s assessment is void”.  Petitioner further contends that 
section 6330(c)(2)(B) obligates the Court to determine the existence or amount of the 
underlying liability and that she is due a refund for an overpayment for 2010.  That 
being so, petitioner argues the case is not moot because the parties disagree over the 
amount of the overpayment of petitioner’s 2010 Federal income tax liability. 

Petitioner is concerned that unless the underlying liability is determined in 
this proceeding, she will be forced to pursue any refund to which she might be entitled 
through traditional Federal income tax refund procedures, including if necessary, 
initiating a case in a different Federal court.  Petitioner’s concerns, although well-
founded, are insufficient to defeat respondent’s motion.  Because we do not have 
jurisdiction to determine an overpayment or to order a refund or credit of tax paid in 
a section 6330 proceeding, this is not the proper forum to determine whether, and the 
extent to which, if any, the underlying liability has been overpaid.  See Greene-
Thapedi v. Commissioner, 26 T.C. at 11.  Although we have concerns about the merits 
of petitioner’s position on the point, see secs. 6201(a)(1), 6665(b), under the 
circumstances we need not address the validity of the assessment as petitioner 
requests us to do.  

Because there is no unpaid liability for the determination year upon which a 
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levy could be based, and respondent is no longer pursuing the proposed collection 
action, this case is moot.  See McLane v. Commissioner, 24 F.4th 316 (4th Cir. 2022) 
aff’g T.C. Memo. 2018-149; see also Greene-Thapedi v. Commissioner, 26 T.C. 1. 

Premises considered, it is 

ORDERED that respondent’s motion to dismiss on grounds of mootness, filed 
March 6, 2020, is granted.  It is further 

ORDERED that this case is dismissed as moot. 

(Signed) Lewis R. Carluzzo
Chief Special Trial Judge


